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No. 12,d?5 AC CHOCCO V. BOIiDENICK 

FACTS : Appeal is taken from summary judgment granted Applee below in an action 
in which Appit requested mandatory injunction and damages from Applee the grading 
of whose property caused surface water and debris to flow onto Appit*s adjacent 
lot. An apartment house was constructed on the lot adjacent to that owned by 
Appit, and after completion of the building the property was sold to Appllee. 

The former owner was not made a party here. Appit*s complaint alleged simply 
that Applee*s lets were graded by them or their agents, "...in such a manner 
that the water drainage was caused to flow onto tne plaintiff’s property*. 

Appit stated in a deposition that debris also was coming over, carried by the 
water. Judge Curran heard argument and ruled in favor of Applee*s motion for 
summary judgment. 

Argument of Appit : A genuine issue of material fact was presented as to the 
reasonability of the use of tne land by Applee; and compliance with the building 
requirements of the Code does not exempt the owner for liability. 

Argument of Applee : Applt's complaint alleges damage only through surface water 
running off, and does not mention debris nor negligent cr unreasonable use by 
Applee. Applee’s predecessors caused the grading of the property, and they have 
not been made a party to this action. Thus Applt’s complaint must stand on the 
premise that one is absolutely liable for all damage caused by any surface water 
that runs off his land. Applee’s predecessors complied with the building code, 
and one must expect surface v/ater in a metropolitan area that is the result of 
an ordinary use of the land. There was no material question of fact in issue. 


Recommendation: 
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No* 12,675 ACCBDCOD V. BORDEKICK 

FACTS : Appeal is taken from summary judgment granted Applee below in an action 
in which Applt requested : mandatory injunction and damages from Applee the grading 
of wtv.ifiproperty caused surface water and debris tc flow onto Applt*s adjacent 
lot. An apartment house was constructed on the lot adjacent to that owned by 
Applt, and after completion of the building the property was sold to Appllee. 

The former owner was not made a party here. Applt*s complaint alleged simply 
that Applee*s lots were graded by then or their agents, M ...in such a manner 
that the water drainage was caused to flow onto the plaintiff *s property* • 

Applt stated in a deposition that debris also was coming over, carried by the 
water. Judge Curran heard argument and ruled in favor of Applee*s motion for 
suacary judgment. 

Argument of Applt : A genuine issue of material fact was presented as to the 
reasonability of the use of the land by Applee; and compliance with the building 
requirements of the Code does not exempt the owner for liability. 

Argument of Apploe : Applt*8 complaint alleges damage only through surface water 
running off, and does not mention debris nor negligent or unreasonable use by 
Applee. Applee*s predecessors caused the grading of the property, and they have 
not been made a party to this action. Thus Applt * s complaint must stand on the 
premise that one is absolutely liable for all damage caused by any surface water 
that runs off his land. App&e's predecessors complied with the building code, 
and one must expect surface water in a metropolitan area that is the result of 
an ordinary use of the land. There was no material question of fact in issue. 


Recommendation: 
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No. 12,875 

APPELLEES’ STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellees, the questions presented are: 

I. Did the trial court properly grant appellees’ motion for sum¬ 
mary judgment where appellant did not allege in his complaint that the 
injuries complained of were the result of an unusual, unreasonable, or 
negligent grading or that the use of the property was unexpected in a met¬ 
ropolitan area, and where the uncontreverted evidence shows that the 
prior owners and vendors to appellees had graded the land in a manner 
which was in conformity with the laws and building regulations of the 
District of Columbia, and where surface water only was discharged on 
appellant’s land? 

n. Did the trial court properly grant appellees’ motion for sum¬ 
mary judgment where it was shown that the appellees, who owned the 
land at the time suit was brought, had purchased this land and the build¬ 
ings thereon subsequent to the grading of the said land and subsequent to 
the alleged damage resulting therefrom ? 


(ii) 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,875 


RUSSELL ACCROCCO 


vs. 


Appellant 


LOUIS BORDENICK, Et Al, 

Appellees 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

Sometime in September, 1951, the Chesapeake Corporation, 
owner of land at 400 Chesapeake Street, S. E., Washington, D. C., 
commenced construction of an apartment house on this site. During 
the pendency of the construction of this apartment house, its agents 
in charge of building were officers of the corporation named Silver 
and Cohen. Neither Cohen nor Silver nor the Chesapeake Corporation 
is a party to this action. 

The appellant herein, Accrocco, at the time of this construction, 
was the owner of the adjacent single-family dwelling at 412 Chesapeake 
Street, S. E. 
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In June of 1952, Jerome S. Murray, appellee herein, purchased 
the now completed apartment house from its owner, the Chesapeake 
Corporation. Prior to taking possession appellee Jersome S. Murray 
sold the apartment house to Louis Bordenick and Sol Bor denick, both 
appellees herein. 

In March of 1952, appellant Accrocco filed suit against the then 
owners of the apartment house, appellees Louis Bordenick and Sol Bor¬ 
denick, alleging that they did change, grade, and improve their land 
(the land on which the apartment house had been constructed) so as to 
cause the water drainage to flow on appellants property. Nowhere in 
his complaint does appellant allege that the change in grade was done in 
a negligent manner or in a manner that was unusual, unreasonable, or 
unexpected in a metropolitan area, and nowhere in his complaint does 
appellant allege damage occurring other than from the flow of surface 
waters. As was previously stated, the appellees had nothing to do with 
the grading as they had purchased a completed apartment house from 
the previous owners and builders, the Chesapeake Corporation. 

In September of 1954 the appellees took the deposition of appellant 
wherein it was established that any damages, if any, had been done by 
the Chesapeake Corporation and/or its agents Silver and Cohen, and 
that any damage accruing was done by surface waters only. 

Appellees then secured an affidavit from the District of Columbia 
Building Inspectors Office to the effect that grading had been done in 
full compliance with the District of Columbia Building Code and Regula¬ 
tions, and on March 30, 1955, appellees filed a motion for summary 
judgment. 

On June 1, 1955, the District Court for the District of Columbia 
entered an order granting the appellees’ request for summary judgment; 
notice of appeal was filed June 30, 1955, resulting in these proceedings. 


i 

i 


SUMMARY OF ARGUMENT j 

On the entire record presented to the trial court it clearly appears 

! 

that there is no genuine issue as to any material fact. The appellant did 
not allege negligence on the part of the appellees land did not show that 

i 

appellees owned the property at the time damage was done to the appel- 

I 

lant. If appellant had evidence in support of his claim, it was incumbent 

I 

upon him to disclose it; but he failed to do so an4, accordingly, appellees 
were entitled to the motion for summary judgment. 

i 

i 

Appellant, in his complaint, did not allege negligence and, in re- 

i 

ality, appellants entire case rests upon the theory that he who changes 
the grade of land in any manner whatsoever must do so at his own peril 
and protect any land adjacent to his upon which the change in grade might 
discharge surface water. This is not now and never has been the rule in 

the District of Columbia with regard to surface waters. 

I 

The appellant complains of damages caused by surface waters flow¬ 
ing onto his property due to a change in grade of the apartment house and 

i 

land owned by appellees at the time suit was filed. Appellant admits that 
the grading of the apartment house land was done by appellees 1 predeces¬ 
sor in title at a time prior to appellees 1 becoming owners. The damage 
done to appellant, if any, was admittedly done by others than appellees. 
The appellant, by this suit, is attempting in effect to hold the purchaser 
of a building responsible for acts done prior to his becoming vested in 
title. 


ARGUMENT 

I 

i 

I. THE COURT PROPERLY GRANTED APPELLEES* MOTION FOR SUMMARY 
JUDGMENT SINCE NO GENUINE ISSUE OF ANY MATERIAL FACT IS 
PRESENTED, AND APPELLEES ARE ENTITLED TO JUDGMENT AS A 
MATTER OF LAW. 
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’’Rule 56 establishes a procedure whereby 
any party may at an early stage in the litigation 
move for a summary judgment when he deems a 
claim or defense to be a sham or that there is no 
genuine issue as to any material fact, and that he 
is entitled to a judgment as a matter of law on the 
undisputed facte. ” 3 moore-s federal practice nos. 

On the basis of the facts and the record presented to the trial court, 
there is no genuine issue of any material fact and, as will be demonstra¬ 
ted below, the trial court correctly ruled that as a matter of law the ap¬ 
pellees were not liable and hence granted a summary judgment. 

n. THE TRIAL COURT PROPERLY GRANTED APPELLEES’ MOTION FOR SUM¬ 
MARY JUDGMENT FOR THE FACTS DISCLOSED THAT THE PRIOR OWN¬ 
ERS OF THE APARTMENT HOUSE, VENDORS TO APPELLEES HEREIN, HAD 
GRADED THEIR LAND IN A MANNER WHICH WAS REASONABLE, USUAL, 

NON-NEGLIGENT, AND NOT UNEXPECTED IN A METROPOLITAN AREA 
AND WHERE ONLY SURFACE WATER WAS DISCHARGED ON APPELLANT’S 
LAND. 

There is no genuine issue as to any fact in the case as submitted to 
the trial court. The entire record clearly shows that the injury of which 
the appellant complains results from a change in grade of the appellees T 
property made by the prior owners which diverted surface water onto 
appellant’s property. Appellant has not offered proof that the change in 
grade was made in an unreasonable, unusual, or negligent manner or 
that the use of the property is such as would be unexpected in a metro¬ 
politan area. In fact, appellant’s complaint has no allegation of negli¬ 
gence but merely relies on the theory that the owner of land is entitled 
to damages from an adjacent property owner who, by regrading his land, 
causes surfaces waters to flow on the adjacent property owner’s land. 

On the contrary, the appellees have demonstrated that they have com¬ 
plied fully with the rules and regulations of the District of Columbia 
Building Code. 

The rule in the District of Columbia is that surface water is a com¬ 
mon enemy and, as such, may be repelled or deflected onto the land of 
others if the same is not accomplished by unnatural means and it is the 


result of an ordinary use of the land. Baltimore & Ohio Railroad v. 
Thomas , 37 App. D. C. 255 (1911); Pearce v. Scott , 58 App. D. C. 257, 
29 F. 2d 630 (1928); Frisbie v. Cowan , 18 App. ID. C. 381 (1901); United 
States v. Shapiro, Inc ., 202 F. 2d 459 (1953). 

i 

In the case of United States v. Shapiro, supra, at page 460 the 
Court said: 

"Since appellees did nothing more than 
grade their land in a manner which was rea¬ 
sonable, usual, non-negligent, and not unex¬ 
pected in a metropolitan area, and since they 
discharged nothing but surface watqr directly 
from their land onto the neighboring zoo, they 
committed no wrong for which the law allows 
damages and no cause of action arose in favor 
of the government. " 

i 

In the Shapiro case, supra, as in the instant case, the action was 
for damages and injunctive relief against an alleged trespass to land 
which was the result of the flow of surface water onto adjoining proper- 

i 

ty by reason of grading. 

i 

The Shapiro case establishes the rule in the District of Columbia 

which is applicable to the instant situation and clearly shows that as a 

I 

matter of law the trial court was correct. 

in. THE TRIAL COURT PROPERLY GRANTED APPELLEES* MOTION FOR SUMMARY 
JUDGMENT WHERE THE UNCONTROVERTED FACTS SHOW THAT APPELLEES 
PURCHASED THE APARTMENT HOUSE SUBSEQUENT to THE APPELLANT’S 
ALLEGED DAMAGES. 

| 

On the entire record presented to the trial court it clearly appears 

i 

that the appellees had purchased the property subsequent to the happen¬ 
ing of the damage complained of. The appellant, in his deposition 
(Joint Appendix, pp. 9, 10, and 11), states that prior to the appellees 1 
purchase of the property he had talked to them informing them that if 
they purchased the property, they, the appellees, were going to have 
to change the grade of their property. The appellant further stated in 
his deposition that the grading work was performed at the direction of 
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two persons identified as Silver and Cohen (in reality officers and em¬ 
ployees of the Chesapeake Corporation), prior to the sale to the appel¬ 
lees. The deposition clearly shows that the alleged injury of which 
appellant complains was due to the allegedly tortious conduct of the 
builders of the apartment house in question who sold the building to 
the appellees. The appellant offers no evidence of damages resulting 
to his property subsequent to the purchase by the appellees. To hold 
the appellees liable in such a case is to make the purchaser of real 
property responsible for torts occuring on the real property prior to 
purchase. 

The law is well settled that liability for the creation of a nuisance 
rests on the person who created the nuisance, and he may not relieve 
himself from liability by transferring the property to a third person. 

39 Am. Jur., Nuisance, Section 35. 

This view is supported by the case of Karas v. Allen , 115 N. W. 
357 (S. Ct. Wise., 1910), wherein the court held the vendor liable for 
damages arising as a result of a nuisance created by him even though 
he had transferred the land to a third person. In that case the vendor 
had constructed a dam which caused damage to the plaintiff 1 s land. 

The vendee continued to use the dam, and damage to the plaintiff con¬ 
tinued. The court held that the vendor, who had created the nuisance, 
was liable for all the damages, and that there was no assumption of 
liability on the part of the vendee for damages accruing before sale. 

As to the damages after sale, the court ruled that since the plaintiff 
failed to apportion the damages between the vendee and vendor, the 
vendor must bear the loss for all damages. * 


In the Karns case, the court ordered the vendee to abate the nuisance. That fact, however, does 
not destroy the validity of that case as precedent for the instant situation, for in the present case 
appellant does not offer proof of damage presently resulting from the change in grade; hence there 
is no ground for abatement in the case before the court. 
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i 


While this point has never been decided by this Court, there is 
ample reason to believe that this Court, if presented with the same 

I 

fact situation, would reach the same result. This belief is based on 

i 

the chse of Washington Railway and Electric Col v. Washington Ter ¬ 
minal Co ., 44 App. D. C. 470 (1916), where the court said at page 485: 

i 

Tt . . . So thoroughly is the rule estab¬ 
lished that he who erects a nuisance continues 
liable as long as the nuisance continues, that 
it is unnecessary to dwell upon this contention. ” 

In the latter case the court was presented with the question of wheth¬ 
er a terminal company could escape liability for dam ages resulting from 
the construction of a tunnel, when the terminal company had assumed con- 

I 

trol over the tunnel after its completion. The court held that the termin¬ 
al company was liable because it had been charged with a joint respon¬ 
sibility by Congress. Furthermore, the agreement by which it took over 

i 

control recited that the terminal company had participated in the con¬ 
struction. These facts distinguish that case frbm the present one with¬ 
out derogating from the general rule. Hence, the appellees are not liable 
for damages resulting before purchase. 

i 

i 

CONCLUSION ! 

I 

The conclusion is inescapable that upon the whole record before 
the trial court, there was no genuine issue of material fact in dispute. 

The application of the rules of law to these undisputed facts demon¬ 
strate unequivocally that the trial court properly granted the motion for 

i 

I 

summary judgment. It is the opinion of counsel for appellees Bordenick 

i 

that this Court should affirm the judgment rendered by the lower court. 

DAVID L. BLANKEN 
BERNARD GORDON 
1406 G Street,; N. W. 

Washington 5, D. C. 

•Counsel for Appellees Bordenick 

DENIS K. LANE 

426 Fifth Street, N. W. 

Washington 1, D. C. 

Counsel for Appellee Murray 
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APPENDIX 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

i 

Civil Division j 

I 

RUSSELL ACCROCCO, j 

Plaintiff ) 

V ) 

v - ) 

LOUIS BORDENICK and ) 

SOL BORDENICK, ) Civil Action No. 897-54 

Defendants and v 

Third-Party Plaintiffs j 

v. ) 

JEROME S. MURRAY, j 

Third-Party Defendant ) 

STIPULATION 

In accordance with Rule 75(h) of the Federal Rules of Civil Pro¬ 
cedure, the parties to this appeal stipulate that the following material 
portion of the record has been omitted from the record on appeal by 
error or accident, and the parties hereby 

DIRECT: That this omission shall be corrected so that the rec¬ 
ord on appeal shall include the third-party complaint against defendant 
Jerome S. Murray, and that the Clerk of the United States District 
Court for the District of Columbia be and is hereby directed to certi¬ 
fy and transmit to the United States Circuit Court of Appeals for the 
District of Columbia a supplemental record containing said third-party 
complaint against Jerome S. Murray. 
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MANUEL C. AVANCENA 
Attorney for Plaintiff 


DANZANSKY & DICKEY 


By Bernard Gordon 

Attorneys for Defendant and 
Third-Party Plaintiff 


DENIS K. LANE 

Attorney for Third-Party Defendant 
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i;ii 


BIT A 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 


RUSSELL ACCROCCO, 


Plaintiff 

v. 

LOUIS BORDENICK, 

WILLIAM T. ALTHOFF, and 
SOL BORDENICK, 

Defendants and 
Third Party Plaintiffs 

v. 

JEROMES. MURRAY 
and 

CHESAPEAKE CORPORATION, 
a body corporate, 

Serve LOUIS COHEN, Agent, 

Third Party 
Defendants 


) 

) 

) 

) 

) 

) 

) 

> 

) 

) 

) 

) 

) 

) 

> 

) 

) 

) 

) 

) 


Civil Action No. 897-54 


THIRD PARTY COMPLAINT 
FIRST COUNT 

1. Plaintiff has filed against the defendants and third party 
plaintiffs herein a Complaint, a copy of which is attached hereto and 
marked Exhibit ’’B”. 

2. On June 19, 1952, defendants Louis Bordenick and Sol Bor- 
denick purchased from one of the third party defendants, Jerome S. 
Murray, the real property with improvements thereon known as Lot 
57 in Square 6165 and more commonly known as 400 Chesapeake 
Street, S. E., Washington, D. C. 

3. By this sales contract covering the above-mentioned pre¬ 
mises, the third party defendant Jerome S. Murray did warrant to 
defendants Louis Bordenick and Sol Bordenick that said property 
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was free and clear of all encumbrances, claims and debts of every 
nature and description, with the exception of two certain deeds of 
trust specifically referred to in said contract. He also impliedly war¬ 
ranted peaceful and quiet possession and that the improvements thereon 
had been erected and the grading and landscaping done legally and prop¬ 
erly and without violating any of the rights of adjoining property owners. 

4. If the property of the plaintiff, Russell Accrocco, was dam¬ 
aged as the result of any grading, improvement of, or changes in Lot 
57, Square 6165, the said damage was not caused as the result of any 
act, fault or negligence on the part of the third party plaintiffs Louis 
Bordenick and Sol Bordenick, but was caused by the condition of the 
property as it was conveyed by the third party defendant Jerome S. 
Murray. 

5. If the plaintiff was damaged as a result of the grading, im¬ 
provement of, or changing of Lot 57, Square 6165, said damages were 
due to the third party defendant Jerome S. Murray’s breach of warrant 
and negligence. If the defendants Louis Bordenick and Sol Bordenick 
are liable to the plaintiff, said third party defendant is liable to the 
third party plaintiffs as well as to the plaintiff in an identical sum. 

Defendant Jerome S. Murray owes defendants and third party 
plaintiffs Louis Bordenick and Sol Bordenick for all sums, including 
interest and costs that may be adjudged against said defendants and 
third party plaintiffs in favor of the plaintiff. 

SECOND COUNT 

1. Plaintiff has filed against defendants and third party plaintiffs 
herein a Complaint, a copy of which is attached hereto and marked Ex¬ 
hibit "B”. 

2. On June 19, 1952, defendants Louis Bordenick and Sol Bor¬ 
denick purchased from one of the third party defendants, Jerome S. 
Murray, the real property with improvements thereon known as Lot 

57 in Square 6165 and more commonly known as 400 Chesapeake Street, 
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S. E., Washington, D. C. The apartment house improvements on 
said lot had been built and sold by the other third party defendant, 
Chesapeake Corporation. 

3. If the property of the plaintiff, Russell Accrocco, was dam¬ 
aged as a result of any grading, improvement of, or changes in Lot 
57, Square 6165, the said damage was not caused as a result of any 
act, fault or negligence on the part of the third party plaintiffs Louis 
Bordenick and Sol Bordenick but was caused by the acts of the defen¬ 
dant, Chesapeake Corporation, which, in building and erecting the 
improvements on said lot, graded, improved, or changed the slopes 
of the said lot. 

4. If the plaintiff was damaged as a result of the grading, im¬ 
provement of, or changing of Lot 57, Square 6165, said damages were 
due to the third party defendant Chesapeake Corporations breach of 
warranty and negligence. If the defendants Louis Bordenick and Sol 
Bordenick are liable to the plaintiff, said third party defendant is 
liable to the third party plaintiffs as well as to the plaintiff in an iden¬ 
tical sum. 

Defendant Chesapeake Corporation, a body corporate, owes de¬ 
fendants and third party plaintiffs Louis Bordenick and Sol Bordenick 
for all sums, including interest and costs that may be adjudged against 
said defendants and third party plaintiffs in favor of the plaintiff. 

WHEREFORE, third party plaintiffs Louis Bordenick and Sol 
Bordenick demand judgment against the third party defendants, Jerome 

S. Murray and the Chesapeake Corporation, and each of them, for all 
sums, including interest and costs that may be adjudged against said 
defendants in favor of the plaintiff. 

DAVID L. BLANKEN 
DANZANSKY & DICKEY 

By BERNARD GORDON 

Attorneys for Louis Bordenick and 
Sol Bordenick, Defendants and 
Third Party Plaintiffs. 
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EXHIBIT B 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

RUSSELL ACCROCCO 

Plaintiff \ 

v. ) 

LOUIS BORDENICK, } 

WILLIAM T. ALTHOFF, and ) Civil Action No. 897-54 

SOL BORDENICK l 

Defendants ) 

COMPLAINT FOR MANDATORY INJUNCTION 

AND DAMAGES 

1. That plaintiff, Russell Accrocco, is a resident of the District 
of Columbia and the amount involved herein exceeds Three Thousand 
($3, 000) Dollars. 

2. That the property involved herein is within the District of 
Columbia. 

3. That the defendant William T. Althoff is the record owner of 
lot 58 square 6165 within the District of Columbia. 

4. That the defendant Louis Bordenick is one-half owner of lot 
57 square 6165 within the District of Columbia. 

5. That the defendant Sol Bordenick is one half owner of lot 57 
square 6165 within the District of Columbia. 

6. That the defendants themselves or their agents did change, 
grade, and improve lots 58 and 57 in square 6165 in such a manner 
that the water drainage was caused to flow onto plaintiff’s property 
at 412 Chesapeake St., S. E., Washington, D. C., which said prop¬ 
erty does adjoin the aforementioned lots. 

7. That prior to the abovementioned changes, grading, and im¬ 
provements the water did not flow onto plaintiff’s property. 
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i 


8. That plaintiff has requested the defendants to restore the 
grading to its original status or to install a retaining wall or take 

i 

other measures to effect the prevention of drainage onto his property 
which resulted from the grading done by the defendants on the lots afore- 
mentioned but they have refused to do so. 

i 

9. That plaintiff has not adequate remedy at law and so long as 
this condition continues further damage will be done to his property. 

10. As the result of such drainage plaintiff's property has eroded 
and otherwise been damaged in the amount of $5, 000. 00 

WHEREFORE, plaintiff demands: 

1. That each defendant or all of them, jointly or severally, be 

. required to install a retaining wall to prevent the water drainage from 
flowing onto plaintiff's property or that they be required to perform 
some act to the extent that this purpose is effected. 

2. That plaintiff be awarded damages in the amount of $5, 000 
for damage done to his property and landscape as a result of the wrong¬ 
ful act of each defendant or all of them, jointly or severally. 

3. Such other and further relief as to the Court may seem just 
and proper. 


/s/ 

/t/ Samuel J. DeBlasis 
Attorney for Plaintiff 
4301 Silver Hill Road, SE 
Washington, D. C. 
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(i) I 

No. 12,875 | 

STATEMENT OF QUESTIONS PRESENTED 

i 

I 

i 

Did the Court Below err as follows: 

9 

I 

1. In refusing to dismiss appellees’ Motions for Summary Judgment, 
as prayed for in appellant’s Memorandum in Opposition to Motions for 
Summary Judgment. 

2. In finding that there was no genuine issue as to any material fact. 

3. In trying the issue of ’’reasonability of use” of appellees’ land. 

4. In entering the Order of June 1, 1955, dismissing the appellant’s 
Complaint. 

5. And for other errors which may be apparent from the record, or 
come to the attention of the Appellate Court. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 12,875 

RUSSELL ACCROCCO 

Appellant 

vs. 

LOUIS BORDENICK, Et Al, 

Appellees 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 1291, Title 28 
U. S. C. A. to review the action of the District Court in this proceeding. The 
court below granted the relief prayed in the application instituting the pro¬ 
ceeding and entered a final order, from which this appeal is taken. 


STATEMENT OF THE CASE 

The appellant is the occupant and owner of a dwelling which is adjacent 
to the multiple dwelling owned by appellees. 

The appellant filed an action for injunctive relief and damages because 
the appellees in building the multiple dwelling changed the grade of the 
adjoining lots to such an extent that it caused drainage of surface water and 
debris to flow onto his property, whereas prior to such changes the water 
flowed off of appellant’s property onto appellees. Appellant further complained 

♦ 
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that the water diverted onto his property settled there and seeped through 
into his basement. 

The appellees filed a motion for summary judgment supported by an 
affidavit from the building inspector’s office indicating compliance with the 
regulations for such an undertaking which is set forth at Pages 5, 6 of the 
Joint Appendix and relied on the cases cited in the Memorandum of Points 
and Authorities in Support of Motion for Summary Judgment which is also 
set forth in the Joint Appendix at Page 12-13. 

The court below granted the motion of appellees for summary judg¬ 
ment. 


STATEMENT OF POINTS 

The Court below erred as follows: 

(1) In refusing to dismiss appellees’ Motions for Summary Judgment, 
as prayed for in appellant’s Memorandum in Opposition to Motions for 
Summary Judgment. 

(2) In finding that there was no genuine issue as to any material fact. 

(3) In trying the issue of ’’reasonability of use” of appellees’ land. 

(4) In entering the Order of June 1, 1955, dismissing the appellant’s 
Complaint. 

(5) And for other errors which may be apparent from the record, or 
come to the attention of the Appellate Court. 
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PROCEDURAL RULE INVOLVED 
Rule 56. Summary Judgment. 

| 

"(c) Motion and Proceedings Thereon. * * * 

The judgment sought shall be rendered forthwith 
if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and tjhat the 
moving party is entitled to a judgment as a matter of 
law. ***" Federal Rules of Civil Procedure, Rule 
56(c), 28U.S.C.A. 

I 

i 

i 

i 

RULE OF LAW INVOLVED! 

i 

i 

Tha the lower land owner owes no duty to the! upper land owner, that 
each may appropriate all the surface water that falls upon his own premises, 
and that the one is under no obligation to receive from the other the flow of 
any surface water, but may in the ordinary prosecution of his business and 
in the improvement of his premises by embankments or otherwise prevent 
any portion of the surface water coming from such upper premises. 

Pearce v. Scott (1928) 58 App. D. C. 257, 29 F. 2d 630. Surface waters 
are a common enemy; and, as such, may be repelled or deflected onto the 
land of others if the same is not accomplished by unnatural means and it is 
the result of an ordinary use of the land. Baltimore & Ohio Railroad v. 
Thomas (1911) 37 App. D. C. 255. 


SUMMARY OF ARGUMENT 

Compliance with building regulations does not exempt the owner from 
liability where the construction causes damage to a private property owner 
and not the public at large. 

The question of "reasonability of use" is a genuine issue of a material 
fact and it is only determinable by the ultimate trier of facts. 
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ARGUMENT 

There is before this Court one question of law. Is the question of 
’’reasonability of use of land” a genuine issue of a material fact ? 

The Building Inspector’s Affidavit And Report Are Not Determining 
Factors As To Reasonability Of Use Of Land . 

It is fundamental case law in the District of Columbia that whatever 
the authority conferred upon an individual by the legislature to construct or 
build, the construction or building cannot be so used as to unreasonably 
interfere with the comfortable enjoyment of others in their property. 
Baltimore & Ohio Railroad v. Thomas (1911) 37 App. D. C. 255. 

As stated in the above -cited case at Page 332: 

’’The legislative authorization exempts only from 
liability to suits, civil or criminal, at the instance of 
the State; it does not affect any claim of a private citi¬ 
zen for damages for any special inconvenience and 
discomfort not experienced by the public at large. ” 

The leading case in the District of Columbia regarding a similar 
situation as presented in appellant’s Complaint is heavily relied upon by the 
appellees in their Memorandum in Support of Motion for Summary Judgment. 
The name of this case is United States v. Shapiro, Inc., et al. (1953) 

202 F. 2d 459; 92 App. D. C. 91. 

In the opinion in the Shapiro case the Court states that: 

’’Since appellees did nothing more than grade their 
land in a manner which was reasonable, usual, non- 
negligent, and not unexpected in a metropolitan area, 
and since they discharged nothing but surface water 
directly from their land onto the neighboring Zoo, they 
committed no wrong for which the law allows damages***” 


It must be deducted from this statement alone that there were issues 
of fact as to ’’reasonable, usual, non-negligent, and not unexpected” use of 
the land in the Shapiro case as here which were determined by the trier of 
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the facts. 

Other than these similarities the Shapiro case is quite different from 
the case at hand because the Government conceded at trial that ’’there was 
at worst only a discharge of water as a result of Shapiro’s operations. ” 
and not also deposits of dirt and debris as alleged 

Appellant alleges not only the damage caused by the diverted water 
but also the damage caused by debris. Page 18, Lines 1 through 12 and 
Lines 21 through 25 of portions of deposition in Joint Appendix, Pages 10 
and 11. 

The tests for granting or denying summary judgment under Rule 56(c) 
are set out in Dewey v. Clark , 86 App. D. C. 137, 143; 180 F. 2d 766, 
where it is stated that summary judgment procedure is to determine the 
existence of a genuine and material factual issue and that once this is 
determined summary judgment may not be granted unless evidence ”on one 
or the other hand is too incredible to be accepted by reasonable minds or is 
without legal probative force even if true. ” 

’’The Court is not authorized to try the issue, but is to determine 
whether there is an issued to be tried. ” Dwan v. Massarene, 199 App. Div. 
872; 192 N. Y. S. 577, 588. 

No affidavits were filed in support of the pleadings in the Court below 
either for or against the issue of reasonable use. 
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CONCLUSION 

There is a genuine issue as to a material fact. 

This is apparent in appellees Memorandum in Support of Motion for 
Summary Judgment where they quote the rule controlling such cases as is 
brought out in the pleadings herein and use the language "unnatural means” 
and "ordinary use”. 

Also in the same document there is quoted such words as "reasonable, " 
"usual", "non-negligent" and the argument that the use of the "land was not 
unreasonable”. 

These issues are facts to be tried. 

There were no affidavits before the Court below to support the conten¬ 
tion of appellees that the use of their land was reasonable. 

For the reasons hereinbefore set forth, it is respectfully submitted 
that the action taken by the Court below should be reversed and this proceed¬ 
ing dismissed. 

Respectfully submitted, 

Manuel C. Avancena 
650 Washington Building 
Washington, D. C. 


Attorney for Appellant. 
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JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

1 [Filed March 3, 1954] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Russell Accrocco ) 

414 Chesapeake St., S. E. ) 

Washington, D. C. ) 

Plaintiff } 

vs. j 

Louis Bordenick ) 

1350 Tewksbury Place, N. W. ) Civil Action No. 897-54 

Washington, D. C., and ) 

William T. Althoff j 

1346 Connecticut Ave., N. W. I 

Washington, D. C. and j 

Sol Bordenick ) 

212 H St., N. W. ) 

Washington, D. C. ) 

Defendants j 

% 

COMPLAINT FOR MANDA TORY INJUNCTION 
AND DAMAGES 

1. That plaintiff, Russell Accrocco, is a resident of the District of 
Columbia and the amount involved herein exceeds Three Thousand ($3, 000. 00) 
Dollars. 

2. That the property involved herein is within the District of Columbia. 

3. That the defendant William T. Althoff is the record owner of lot 
58 square 6165 within the District of Columbia. 

4. That the defendant Louis Bordenick is one-half owner of lot 57 
square 6165 within the District of Columbia. 

5. That the defendant Sol Bordenick is one-half owner of lot 57 
square 6165 within the District of Columbia. 
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6. That the defendants themselves or their agents did change, grade, 
and improve lots 58 and 57 in square 6165 in such a manner that the water 
drainage was caused to flow onto plaintiff’s property at 412 Chesapeake St., 

S. E., Washington, D. C., which said property does adjoin the aforementioned 
lots. 

7. That prior to the above ^mentioned changes, grading, and 
improvements the water did not flow onto plaintiff’s property. 

2 8. That plaintiff has requested the defendants to restore the grading 

to its original status or to install a retaining wall or take other measure to 
effect the prevention of drainage onto his property which resulted from the 
grading done by the defendants on the lots aforementioned but they have 
refused to do so. 

9. That plaintiff has not adequate remedy at law and so long as this 
condition continues further damage will be done to his property. 

10. As the result of such drainage plaintiff's property has eroded and 
otherwise been damaged in the amount of $5, 000. 00. 

WHEREFORE, plaintiff demands: 

1. That each defendant or all of them, jointly or severally, be 
required to install a retaining wall to prevent the water drainage from flow¬ 
ing onto plaintiffs property or that they be required to perform some act 

to the extent that this purpose is effected. 

2. That plaintiff be awarded damages in the amount of $5,000 for 
damage done to his property and landscape as a result of the wrongful act 
of each defendant or all of them, jointly or severally. 

3. Such other and further relief as to the Court may seem just and 
proper. 

Samuel J. DeBlasis 
Attorney for Plaintiff 
4301 Silver Hill Road, SE 
Washington, D. C. 
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3 [ Filed March 24, 1954] 

| 

ANSWER OF DEFENDANTS LOUIS 

BORDENICK AND SOL BORDE NICK 

i 

First Defense 

i 

The Complaint fails to state a claim against defendants Louis Borden- 
ick and Sol Bordenick upon which relief can be granted. 

Second Defense 

1. Defendants Louis Bordenick and Sol Bordenick admit the allega¬ 
tions contained in paragraphs 1, 2, 4 and 5 of the Complaint. 

2. Defendants Louis Bordenick and Sol Bordenick are without 

i 

sufficient knowledge to form a belief as to the allegations contained in 
paragraph 3 of the Complaint and demand strict proof thereof. 

3. Defendants Louis Bordenick and Sol Bordenick deny each and every 
other allegation contained in the Complaint which is not hereby expressly 

i 

admitted. 

I 

WHEREFORE, defendants Louis Bordenick and Sol Bordenick request 

4 that the Complaint be dismissed as to them and that they be given judgment 
for costs by them incurred. 

David L. Blanken 
1406 G Street, N.W. 

Washington 5, D. C. 

and 

i 

Danzansky & Dickey 
1406 G Street, N.W. 

Washington 5, D. C. 

By Bernard Gordon 

i 

Attorneys for Louis Bordenick 
and Sol Bordenick, Defendants 


(Certificate of Service) 
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12 [Filed April 14, 1954] 

ANSWER OF DEFENDANT JEROME S. MURRAY AND 
CROSS CLAIM AGAINST DEFENDANT CHESAPEAKE CORPORATION 

The answer of Jerome S. Murray, third party Defendant respectfully 
represents to this Honorable Court as follows: 

First Defense 

There is no cause of action stated either in the original complaint 
or in the third party aomplaint upon which this court can grant relief. 

Second Defense 

1. Answering paragraphs two and three of the third party complaint, 
the defendant admits that he entered into a sales agreement with Louis and 
Sol Borderick for the property mentioned but that at settlement the 
property was conveyed to them by the Chesapeake Corporation and that at 
no time was he in possession of the property. That he denies that he is 
liable for the breach of any warranty arising out of the contract whether 
express or implied. 

13 2. The defendant in answer to paragraph Four says that he has no 
knowledge concerning negligence or fault with respect to the grading or 
improvement or changes in Lot 57, Square 6165 other than with respect to 
his own acts and that he did not make any change in the grade or make any 
improvement which could have caused the conditions complained of in this 
action. 

3. In answer to paragraph Five the defendant denies negligence and 
breach of warranty as alleged. 

WHEREFORE, the premises considered, Jerome S. Murray, defend¬ 
ant, prays: 

1. That upon hearing that the complaint and the third party complaint 
be dismissed as to him and that he be allowed his proper costs of this action. 

CROSS CLAIM 

1. This defendant claims that the Chesapeake Corporation defendant 
is solely liable for any damages arising out of the changes in the grade and 


the improvements made to Lot 57, in Square 6165 and more commonly known 
as 400 Chesapeake Street, S. E., Washington, D. C., because the property 
was conveyed to Louis Bordenick and Sol Bordenick, pursuant to an agree¬ 
ment by the builders, Chesapeake Corporation. 

2. That the defendant Jerome S. Murray made no changes or improve¬ 
ments to the property and was never in possession of it and that it was in 
the same condition upon conveyance to the Bordenicks as it was upon its 
completion by the Chesapeake Corporation. 

WHEREFORE, this defendant demands: 

1. That in the event that judgment is in any manner recovered by the 
plaintiff or the third party plaintiff against this defendant, upon any theory 
of the case, this defendant have judgment against the Chesapeake Corpora¬ 
tion for the full amount of any such recovery against this defendant. 

14 2. That this defendant be awarded costs. 

Denis K. Lane 
Attorney for Defendants 
426 - Fifth St., N. W. 
Washington, D. C. 

(Certificate of Service) 


17 [Filed March 30, 1955] 

MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant, Louis Bordenick, by his attorneys Bernard 
Gordon and Gerald J. Miller, and moves the Court to enter, pursuant to 
Rule 56 of the Federal Rules of Civil Procedure, a summary judgment in 
the defendants favor dismissing the action, and for grounds therefor show 
that: 

1. The pleadings, deposition and affidavit and reports filed in support 
of this motion show that there is no genuine issue as to any material fact. 

2. The defendants are entitled to a judgment as a matter of law. 

3. The motion, therefore, should be granted. 

Bernard Gordon 

Attorneys for Defendant, Gerald J. Miller 

Louis Bordenick 
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21 [Filed April 5, 1955] 

AFFIDAVIT IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 

District of Columbia, SS: 

I, A1 Richards, being duly sworn depose and say that I am an adult 
and legally competent to testify, and that I am a building inspector for the 
District of Columbia Government, and that I was the building inspector for 
the premises located at 400 Chesapeake Street, S. E., Washington, D. C. 
while and until the completion of the building erected on said premises, 
that I have personal knowledge of the facts herein stated, and that I make 
this affidavit in support of defendant's motion for summary judgment. 

That the property located at 400 Chesapeake Street, S. E. was graded 
so that at the time of the completion of said building on said premises it 
was in full compliance with the code, rules and regulations pertaining to 
building in the District of Columbia. That I knew of the complaints that 
were charged at the grading and informed the complainant, Mr. Accrocco, 
that the construction and grading were in full compliance with the afore¬ 
mentioned laws and regulations and, that any change in grading which was 
made was done in order that the premises would so be in compliance with 
the said laws and regulations. 

22 Attached hereto and made a part hereof of this affidavit is my Building 
Report for the said premises at 400 Chesapeake Street, S. E., Washington, 
D. C. 

Signed A1 Richards 

Subscribed and sworn to before me this 18th day of February 1955. 

Adam Giebel 

Notary Public, D. C. 
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23 [Filed April 5, 1955] 

MOTION FOR SUMMARY JUDGMENT 
Comes now the Third Party Defendant, Jerome S. Murray, and by 
and through his attorney, Denis K. Lane, moves the Court to enter, pursu¬ 
ant to Rule 56 of the Federal Rules of Civil Procedure a summary judgment 
in the Third Party Defendants favor dismissing the action of the plaintiff 
and for grounds therefore asserts as‘follows: 

1. The record in this case including the pleadings, deposition affidavit 
and reports filed in this case including the matters set forth in behalf of 
Louis Bordenick, defendant, which show that there is no genuine issue as to 
any material fact and that as a matter of law no cause of action can be based 
upon the matters complained of by the plaintiff. 

Denis K. Lane 
426 5th St., N. W. 

Attorney for Defendant (3rd Party) 
Jerome S. Murray 


31 [ Filed April 11, 1955] 

MEMORANDUM IN OPPOSITION TO 
MOTIONS FOR SUMMARY JUDGMENT 

In Answer to the motion for summary judgment submitted by the 
defendants the plaintiff by and through his attorneys of record, Samuel J. 
DeBlasis and Manuel C. Avancena, state unto the Court as follows: 

That there is a genuine issue of fact other than the alleged damages; 
namely, as to whether defendants have made an unreasonable use of their 
land or were responsible for the same. Pearce v. Scott , 58 App. D. C. 257; 
and as exhibited in the memorandum of points and authorities submitted on 
behalf of the defendants, there is an issue of reaonability of use. They state 
argumentatively as follows: " Most certainly then the use of this land was 
not unreasonable and should be classified as normal and expected for the 
metropolitan area”. Cited from last paragraph of defendants’ memorandum 
of points and authorities. 
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To grant a summary judgment would involve a trial of a material issue 
which is only proper at time of trial. Dewey v. Clark , 86 U. S. App. D. C. 
137. 

WHEREFORE, the plaintiff prays that this Honorable Court dismiss 
the motion herein for summary judgment. 

Manuel C. Avancena 
Warner Building, Suite 1125, 
Washington 4, D. C. 

Samuel J. DeBlasis 
Attorneys for plaintiff 


33 [Filed June 1, 1955] 

ORDER GRANTING SUMMARY JUDGMENT 
This cause coming on to be heard at this term upon defendants and 
third-party plaintiffs Louis and Sol Bordenick and third-party defendant 
Jerome S. Murray’s Motion for Summary Judgment, defendants and third- 
party plaintiffs’ Memorandum of Points and Authorities in Support of Motion 
for Summary Judgment and Supporting Affidavit, plaintiff’s Memorandum of 
Points and Authorities in opposition thereto, and the pleadings and deposition 
of plaintiff on file, and upon argument had in open court; wherefore, upon 
consideration thereof, it is by the Court, this 1st day of June, 1955, 

ORDERED that defendants and third-party plaintiffs and third-party 
defendant’s Motion for Summary Judgment be, and the same hereby is, 
granted; and it is further 

ORDERED, ADJUDGED, AND DECREED that defendants and third- 
party plaintiffs Louis Bordenick and Sol Bordenick and third-party defendant 
Jerome S. Murray be, and they hereby are, awarded a judgment against the 
plaintiff Russell Accrocco. 

Edward M. Curran 
Judge 
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35 [Filed June 30, 1955] 

NOTICE OF APPEAL 

Notice is hereby given this 30th day of June 1955, that Russell 

Accrocco hereby appeals to the United States Court of Appeals for the 

District of Columbia from the judgment of this Court entered on the 1st day 

of June 1955, in favor of all defendants against said Russell Accrocco. 

Manuel C. Avancena 
Attorney for plaintiff 


40 [ Filed August 24, 1955] 

STIPULATION AS TO CONTENTS OF DEPOSITION 
OF PLAINTIFF TO BE INCLUDED IN THE 

TRANSCRIPT 

Now come the attorney for the plaintiff and the attorneys for the 

defendants in the above-entitled cause and stipulate that the following 

portions of the deposition of the plaintiff, Russell Accrocco, shall be 

included in the transcript, namely: 

# 

Page 8, Lines 15 through 19 

"Q. I refer you to Paragraph 6 of your complaint, wherein you state, 
'that the defendants, themselves, or their agents, did change, grade, and 
improve Lots 58 and 57 in Square 6165 in such a manner that the water 
drainage was caused to flow onto plaintiff’s property. 

Page 9, Lines 2 through 13 

"The Witness: I cannot answer the question, because I am not clear 
in my mind as to what answer he wants. 

"Mr. Gordon: All I am interested in is finding out the truth as to 
what you know happened, here. 

41 "The Witness: Well, I will make this statement. The grade was 
changed, the apartment house was under construction, under the direction 
of Silver and Cohen. Whether Silver and Cohen were Bordenicks’ agents, 

I do not know; but, prior to Bordenick’s purchase of this particular piece 
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of property; I made it very clear to him that, if he purchased that property, 
that some remedy would have to be made, due to the change of the grade. " 
Page 16, Lines 20 through 25 

”Q. You say you talked to Mr. Bordenick? 

T, A. Yes, sir. 

”Q. Which one ? 

”A. Both of them. They were together. 

”Q. Now, when did you talk to them ? 

"A. Offhand, I do not recall the exact date. ” 

Page 17, Lines 1 through 10 

T, Q. But, irrespective — 

Mr. DeBlasis: On or about. 

By Mr. Blanken: 

Q. Without regard to the date, but with regard to events, when did 
you talk to them ? Did you talk to them after this apartment house was 
completed ? 

A. Yes. 

Q. How long after it was completed ? 

A. Several months. Offhand, I could not say the number of months. M 
Page 18, Lanes 1 through 12 and Lines 21 through 25 

”Q. All right. 

”Now, at that time, was the water already flowing from one building 
to your house ? 

42 M A. It was. 

M Q. And all this debris that you have been talking about was coming 
over, as well ? 

A. Yes. 

Q. And you warned the Bordenicks that, if they bought the building, 
they would have to do something about this condition; isn’t that right? 

A. I did. I invited them over to my house and had a talk with them. ” 

”Q. Your complaint, as I understand, consists of this, if I may sum 
it up for you, that this building next door was built at approximately the 
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same time you were building your house, and that, in connection with this 
construction work, the grades were changed; is that correct?” 

Page 19, Lines 1 through 13 

”A. Except for one thing. 

”Q. And, as a result of this changing of the grades, the water started 
coming onto your lot ? 

”A. Yes. 

Q. And that, prior to the changing of these grades, prior to this 
construction, the water did not come on to your lot ? 

A. That is right, except that I had my roof on when he started con¬ 
struction. 

Q. You started ahead of him ? And the ones that you are talking about 
are these two builders that you first mentioned — what are their names ? 

A. Silver and Cohen. ” 

Signed Manuel C. Avancena (BG JM) 

Attorney for Plaintiff 

Danzansky & Dickey 

By Bernard Gordon 

David L. Blanken 

Attorneys for Defendants 
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19 [Filed March 30, 1955] 

MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

From a consideration of the pleadings, deposition, and affidavit and 
reports filed in support of this motion it would seem clear that there is no 
genuine issue as to any of the material facts. Since all of the ultimate 
facts essential to a determination of the questions presented are not in 
controversy, the defendants are entitled to a judgment as a matter of law. 

Rule 56 of the Federal. Rules of Civil Procedure, as amended, 
expressly so provides. See also Miller v. Miller , 122 F. 2d 209, 71 U. S. 
App. D. C. 216; Fraser v. Doing, 76 U. S. App. D. C. Ill, 130 F. 2d 617; 

Fox v. Johnson & Wimsatt, Inc ., 75 U. S. App. D. C. 211, 127 F. 2d 729; 
and Sartor v. Arkansas Natural Gas Corporation , 321 U. S. 724. 

The rule in the District of Columbia is that surface waters are a 
common enemy; and, as such, may be repelled or deflected onto the land 
of others if the same is not accomplished by unnatural means and it is the 
result of an ordinary use of the land. Baltimore & Ohio Railroad v. Thomas 
(1911) 37 App. D. C. 255; Pearce v. Scott (1928) 58 App. D. C. 257, 29 F. 2d 
630; Frisbie v. Cowan (1901) 18 App. D. C. 381, U. S. v. Shapiro, Inc. (1953) 
202 F. 2d 459. 

20 In the case of United States v. Shapiro, Inc. supra, on Page 460 the 
Court said, ’’Since appellees did nothing more than grade their land in a 
manner which was reasonable, usual, non-negligent, and not unexpected in 
a metropolitan area, and since they discharged nothing but surface water 
directly from their land onto the neighboring zoo, they committed no wrong 
for which the law allows damages and no cause of action arose in favor of 
the government. 

It may be pointed out that the Shapiro Case, supra, is very much 
analogous to the instant case in that it was an action for damages and 
injunctional relief against an alleged trespass to land which was the result 
of the spill of surface waters onto an adjoining landowner by reason of 
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grading, which is true in the instant case. 

* The building inspector’s affidavit and report indicate that the land was 
graded by the defendant in full compliance with the t>. C. Building Code and 
Regulations. Most certainly then the use of this land was not unreasonable 
and should be classified as normal and expected for! the metropolitan area. 
Therefore, the case at hand appears to be governed by the Shapiro Case, 

i 

supra. 

i 

Accordingly, the motion should be granted, j 

Respectfully submitted, 

i 

Bernard (jlordon 

Gerald J. Miller 
Attorney^ for Defendant Louis 
Bor denick *** 


(Certificate of Service) 





